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AT COU R T of GE NE RAL “SES. 


a 


SIONS of the Peace, holden in and for 


the City and County ot New-York, at 
the 
ihe Ist day of January, in the year of 
our Lord one thousand eight hundred | 
aud twenty-one. 


PRESENT 
fhe Henourable 


CADWALLADER D. COLDEN, 


Mayor. 
THOMAS S. TOWNSEND, ? Aldc7- 
LEONARD KEP, ¢ men. 


P.C 


Van Wren, Dist. Att. 


JW. Wyaan, Clerk. 


‘GRAND LARCENY—COUNTERFEITING— 
EXAMINATION. ) 


TELLESPHORE ROBE TAILLE’S 


oy wr 
Cases. 


Van Wren, Counsel for the prosecutions. 


Davin Granau,y Ropwan, and Lemoine, 
Counsel jor the prisoner. 

the Court will not hear the afiidavit of a prisoner 

jor the purpose of putting oif his tial, con- 

taining facts, mm addition to those contained in an- 

previously read, on which such motion had 
been denied, 

Declarations made by the prisoner at the time an 
ofence is committed, may be given im evideuce 
Wis avour, as part of the res gestae, but not those 
made subsequently. 

fle magistrate before whom an examination is taken, 
,a a tent Wiliess to testily to acts done by tie | 

prisoner before hia, but not to declarations forming 
part of such examination. 

Where a prisoner, ja his exammation before a magt- 
strate for 2 a spr eific otfenes eC, discloses mattérs ma- 
rerta l to the pros ecution on the traverse of an 
iudetment for another offence, it Was held that such 

examination might be read on the traverse of ¢ 

e Indictmne it. 

* <aMMations of prisoners before a magistrate stand 
#8 lie same touting, in Courts 


Kuel 


vidual would, 





The prisoner, a young man about twen- 
‘y-three years of age, of good external ap- 


ot Justice, as their | 
leclarations reduced to writing before apy indie | 


City-Hal! of said City, on Monday, ‘| 


ee 





in meesting one bank note of $20, and two 
of $10, aud of the several other inferior 
denominations in circulation, and fifty ten 
ceut pieces, the property of the President, 
Directors and company of the Bank of 
New-York, on the 22d day of November 
last; and he was also indicted for counters 
feiting, passing, and having in possession, 
with an intent to pass,a $3 counterfeit bill on 
the Newark Banking fnsurance Company, 
knowing it to be counterfeit, on the 25th of 
the same month. 

When the prisoner was brought to trial, 
the day preceding to that on which he was 
tried, his counsel read an affid: ivit, stating, 
that his father, living in Upper C anada, 
Representative to the House of Asse fo 


'|had been written to, and was expected by 
'| the prisoner with witnesses as to his charac- 


ter. On this affidavit the Court refused to 


| postpone the trial, and on the day of the 


trial, the counsel offered to read another 
affidavit of the prisoner, of the want of 
material testimony. 

The Mayor pronounced the decision of 
the Court, that such affidavit should not be 
read, on the ground, that to permit a pri- 
soner to make an aflidavit, coutaining facts 
which must have been in his knowledge 
at the time a previous one was made, on 





| W hic h a mo tion to postpone his tris il had 


| been denied, would be a temptation to 
Pn perjury. 


\' udictment, 


1¢ 
in 


ach 4 


| 


“ aranee, was indicted for grand larceny, | 


nae 





On the traverse of the first mentioned 
Cornelius Heyer, Assistant- 
ashier of the Gauk of New- York, testified, 
iat on the evening of the day laid in the 
Jindictment, at about ten o'clock, he ree 


! ceived information, that the bank had been 


broken open; and, hastening thither, he 


found that the outer door was open, haying 
wer from the ine 


been opene “l by some | 
in 


side. who had concealed 
bank before it was closed in the aiternvon, 

On examining his desk, he found ther it 
had been broken open, and a $20 bank 
bill, $5 in ten cent pieces, ae or four 
quarte r eagles, and other bank bills, which, 
with the other money, amounted to trom 

S70 to SILO, were stolen. The $20 bill, 
the ten cent pieces, the two $10 bills, ond 


himsell 
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the gold, was the only money the denomi- | 


nation of which he recollected ; but the 
other bills must have been of denomina-. 
tions inferior totens. The ten cent pieces 
were rolled up in a letter, which had been 
written and directed to Charles Wilkes, 
Esq. Cashier of the Bank, inclosing notes 
for discount, and the $20 bill the wit- 
ness had seen in the desk, from day to 
day, for sometime before it was stoien. 
In addition to this money, there was a 
quantity of counterfeit bank bills, which 
had been stopped at the bank, taken 
from the desk at the same time. Among 
these there was one genuine §2 bill on the 
Phoenix Bank, which had been altered to 
aten. This bill, with a number of coun- 
terfeit bills pasted on paper, was shown to 
the witness by the district attorney, on ihe 
trial, and identified. | 

It appeared, from the testimony of Jacob 
Hays, that, on the 27th of November last, 
he arrested the prisoner at No. 8 Canal- 
street, while he was in the bed of Ann 
Tingley, who was not then in the room, 
and brought him to the police, on a charge 
for passing counterfeit money; and, atler 
he had arrived there, he said that his trunk 
was at the City-Hotel, room number four, 
but that if the oilicers searched it, they would 
find nothing except one counterfeit bill. 
He gave the witness the key of the trunk, 
and on going there and searching it, he 
found the fiity ten cent pieces rolled up in 
the letter to Wilkes, and carried it with 
the contents to the bank, where Mr. Heyer 
stated, that it was the same that was taken 
out of his desk. 

James Warner, one of the police magis- 
trates, testified, that when the prisoner 
was brought into the office, he went near a 
window 3 and the witness, on receiving in- 
jormation froma coloured ian in the office, 
that the prisoner had thrown something 
cown, went there aad found the counterfeit 
pills, chewed together, and very wet; and, 
on asking the prisoner either whether he had 
put them there, or why he did so, he acknow- 
tedged that he chewed and threw them there. 

Samuel Montgomery, one of the police 
dilicers, testified, that he went with ays, 
and arrested the prisoner; and, after he 
nad been searched by that officer, and 
aothing found on him, he went to a bu-. 
reau in the room where he was arrested, 


sud put cn a waistcost, Alter the bills, 


had been found in the police-office {yy 
Warner, as before related, the witnes 
asked the prisoner where he concealed the 
bills, so that Hays, when he searched, 


‘could not find them, and he replied, that 


they were in the pocket of the waistcoa 
he put on afterwards. 

‘The examination of the prisoner, which 
was read in evidence, stated, that he came 
in this city about a month ago from Mop. 
treal, and lodged in the City-Hotels thar 
he brought with him $100 in gold, and me 


-with aman samed Johnson in the street, 


with whom he previously became acquaint. 
ed at the theatre; aud, in the street, Joly. 
son changed-the gold, aud gave him cood 
money, which he has since spent in riding 
about and trolicking ; and Johnson, at the 


same time, gave him the counterfeit )ills 


which he chewed up, telling him to pass 
them if he could, &c. 

Stephen P. Lemoine, on behalf of the 
prisoner, testified, that the relations of the 
prisoner were very respectable in Upper 
Canada, his father being a representative 
to the Assembly, and independent: that 
the prisoner was a student of medicine thee 
with a gentleman, with whom the witness 
was acquainted; and, as he understoo! 
from a relation of that gentleman in tis 
city, the prisoner came here for the purpose 
of prosecuting his studies. 

Ann ‘Tingley, (dressed in a fire blu 
coat, made in the first style,) on the some 
side, testified, that during the week i 
which the felony was committed, the pre 
soner was at the house in which she resided, 
in Canal-street, from about three o'clock 
in the afternoon, aud after dining at ti 
City-Hotel, until the next morning; the 
he was constantly in her company, aid 
staid during the several nights in the same 
room with hers that, during the week, he 
went with Mrs. Wheeler and hersell ina 
carriage out of town, and the same Wec- 
nesday evening that the bank was opeliee. 
she Was sure that he wus with her. and. o> 
she believed, at the theatre. She had r 
ceived but very little money froin him, ats 
she had to pay nearly the whole of th 
price of the coat she had on, which he ui 
dertook to buy and present to her. 

Hlays, on being again called, testifie, 
that Ann Tingley was a common prostitute 

After the Jury had been addressed 
Graham, for the prisoner, and the opp2si 
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counsel, the Mayor charged the Jury, that | tions at the time of passing the bill, might 


«y convict the prisoner they must be satis- 
éed that a felony was committed. Of this 
dere could be no question ; and the only 
one was, Whether the prisoner stole the 
le or any part of the property laid in 
After recapitulating the 


wi 
the indictment. 


gets in the case, the Mayor left it as a 


matter of fact to the Jury, whether the 
money, or a part of it, stolen from the 
bank, had not been satisfactorily traced to 
the possession of the prisoner; and, if so, 
he was bound, if it was in his power, to 
sive a rational account of such possession. 
Could the Jury believe the account given 
by him of his possession of the counterfeit 
hills from Johnson; and what account has 
ihe prisoner given of the ten cent pieces 
found in his trunk ? It is true, i at if the 
jury could believe the testimony of this 
youan, there was an end to the case; but 
a they did so, it would be in opposition to 
tue strongest circumstantial testimony. 
The Jury found him guilty. . 





On the traverse of the other indictment, 


Sirah Jefireys, a witness on behalf of the 


prosecution, testified, that the prisoner, who 
passed by the name of Borbain, having 
encaved a lady’s coat of fine blue cloth ot 
ter husband for $49, on the evening of the 
25th of November, being on Saturday, came 
w the house, and Jett tor her husband SLs 
towards the coat, saying, at the same time, 
that he owed him $2 more. Among the 
money which he paid, was the counterteit 
bill laid in the indictment, and a spurious 
guinea, ‘as she afterwards ascertained from 
Mr. Dodge,) which the prisoner told her 
Was ot the value either of $4 50 or 85 50; 


ant, at this time, he left his own coat in| 


»! 


pedze for the residue of the money due. 
Un her cross-examination, the witness 
tsthied, that she knew the bil! by the 
hak pat on it by her husband in’ the 
polices luat soon atter receiving the euinea, 
Was carried to Mr. Dodge, a golusmith, 
Sho prouounced it spurious; that when she 
took the inoney, she expressed no sus- 
MCOn aS to is being bad, having neue ; 
aud that the prisoner caine to the house the 
NeXt Morning at nine. 
lis counsel asked the witness what were 


ls declarations, in his own favour, at that | 


tine 4 


but, on an objection to the inquiry, 
the Mj : 


ayor said, that though his declara- 


i 


be given in evidence as part of the res 
gestae, yet to allow declarations made by 
him at a subsequent time, in his own favour, 
to be civen in evidence, would be a pal- 
pable violation of all rule. 

The witness proceeded to state, tliat 
when the prisoner came the next morning, 
he offered to pay her husband in genuine 
money, and asked him more than thrice to 
deliver the bills he had left the preceding 
evening; and, on a peremptory refusal, 
begged that he would destroy them. When 
the prisoner first came that morning. he 
asked the witness whether the lady's coat 
had veen sent home. The witness an- 
swered, that it had not; and he inquired 
the reason, when she told him, that he had 
passed to her counterfeit money. He then’ 
said, that he was a stranger from Canada, 
and did not know good money; to which 
her liusband, whom she had called into the 
room, rephed, that if he did not know 


| good notes, lic surely must have known the 
guinea to be bad. 


The prisoner departed, 
but came again in about half an hour, and 
inquired whether any one had been there for 
the lady’s coat; and he was then very solicit- 
ous to know whether her husband intended 
to trouble him on account of the notes, and 
he said he would not. 

A paper was here produced to the wit- 
ness with the words, * Mr. Borbain, No. 4 
City-Hotel,” and below this, & Miss Ting- 
ley, 8 Canal-street.” The witness testi- 
lied, that the address of the prisoner was 
written by him, and the other according to 
his direction, by her husband, when he en- 
gaged the coat. 

James Warner was called on behalf of 
the prosecution, to testify to the same tacts, 
in relation to the prisouer’s chewing the 
bills, as on the preceding trial. 

Graham objected to the evidence on the 
vround that ‘the parol testimony of the 
magistrate, who takes the examination 
of the prisoner, could not be civen in 
evidence, inasmuch as the statute of our 
state, Which is a transcript of that of Wil- 
liam and Mary, requires him to reduce 


. such examination to writing, aud this speaks 
| fur itself. 


{ 


‘The Mayor delivered the opinion of the 
Court, that the transactions of this pri- 
soner in the police might be given in evi 
dence. The statute of William and Mary 
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has no application to the case, for an ex- 
amination under that statute may be taken 
when the prisoner is not present. But the 
present examination stands on the same 
ground as any declarations of the prisoner, 
reduced to writing by any other indiy idual 
would. It is true, that the magistrate 
shall not be called npon to supply, explain 
away, or contradict any facts contained in 
the writing: but, where he is called upon 
to tesiify to the acts of the prisoner before 
him, which were not, aud, perhaps, could 
not be reduced to writiug, he is a compe-, 
tent witness for that purpose. 

Justice Warner bercupon testified to the 
same facts as on the former trral. 

Van Wvek oficred to read the same ex- 
amination of the prisoner as he had read, 
on the former trial: and he adnnutied, that 
it was taken inthe case of grand larceny. 

Graham objected to the tetroduction of 
this evidence on the cround, that the ex- 
amination was not taken in this case, aud 
that the magistrate ought not to mix up 
cases in this manner. 

The Mayor pronounced the decision of 
the Court, that this examination, purport-, 
ing to be the written declarations of the| 
prisoner, was good evidence. Where a 
party is brought before a magistrate, 
eharged with several distinct offences, there 
ts no necessity, noy is it the practice, to 
have a separate examination fer each of- 
fence. One is sifiicient. 

Cornclins Heyer testified, that the bill 
aid in the indictment, and also those 
pasted on paper before mentioned, except 
the $2 bill altered to a SLO, were counter-| 
feit; and that one $10 bill of the Phoenix 
Bank at Hartford, No. 532, and a $2 bill 
of the Patterson Bank, No. 1951, which 
were handed him, on the trial, by the dis- | 
trict attorney. were also counterfeit. | 

Orsimus Willard, a clerk of Mr. Jen- 
nings, at the City-Motel, testified, that the 
prisoner on settling a bill there a few days 
before his arrest, paid $70, and among the 
bills paid by him was the $10 of the Phoe- 
nix Bank, No. 532. 

Thomas Bower testified, that the pri- 
soner purchased a pair of gloves of him for 
S175, and passed to him the biil on the | 
Patterson Bank, No. 1951. 

John Dodge testified, that Mrs. Jefrevs 
rebir him the guinea, Which he satis- 
factorily ascertained to be spurious. 


? 
; 
‘ 


lars to 


Michael Jefireys testitied, that the hilj 
laid in the indictment, and the spririoys 
guinea, were passed to his wife by the jr. 
soner: and that it was at the suggestioy of 
a neighbour, that the witness lodyed a 
complaint in the police against. the pri. 
soner. 

The case was submitted by the respec. 
tive counsel, without remark, to the charge 
of the Mayor, who merely observed to the 
Jury, that the material question for them 
io determine was, whether the prisoner, at 
the time he passed the bill laid in the jp. 
dictmeat, knew it to be bad; and, that on 
this Question, if was Incumbent on them to 
recur to the facts end circumstances of the 
case. ‘Tie testimony in the ease appeared 
to be all on one side sit was difficult, if not 
impossil =, to find a single circumstance 
in his favour, He is not onty found 
habitually engaged in passing bad miwney, 
bout we find that the only money found on 
iim was counterfeit. 

The Jurv immediately found him guilty, 
and on the last day of term, he was sets 
tenced to the state prison ten years, 


(EVIDENCE—EXAMINATION.) 
JAMES M‘KENNA’S Case. 
Van Wycex, Counsel for the prosecution. 
Davin Granam, Counsel for the prisoner. 


Whatever is reduced to writing before a magistrate, 
and torms part of the examination of the prisonely 
is not the subject of parol testimony. 

To convict of grand lareeny, che Jury must be sat 
fied that the prisoner stole property to the aineuutol 
more than twenty-five dollars, set forth in one ate 
the saine count in the indictment; and they cami 
take a part of that sum contained in one count, @26 
add it to a part in another count, where they ie 
the amount of the property stolen ip each cout te 
be less. 


The prisoner was indicted for grand lar- 
ceny. ‘Phe indictment consisted of two 


_ counts, the first of which alleged, that the 


prisoner, on the 2ist day of December, 
1320, stole one check for the payment! 
money, commonly called a bank check, 
directed to the Cashier of the Bank of New 
York, for the payment of twenty-five dol- 
or bearer, signed by Henry 
Brevort, and dated on the 16th of Decent 





ber, the money in the said check bee 
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sien due and unsatistied ; and for stealing | 
wat pocket-book of the value ot twel 
and a half cents, the property of Alex- 
auier Robertson. The second count 
charged the prisoner with stealing four pro- 
missory notes, commonly called bank notes, 
oi gfOeach, the property of the same person. 

Ii appear d, from the te stimouy ef Alex-. 
yer Robertson, that on the ever 
the day laid inthe indictment, he attended | 


the per} 


« 


ve 


ing of, 


tv theatre in this ciiy, to witne 
frmance of Macbeth by inean. 


iad | 
» crowded, pa 


. 


a2 


ss 
ve bd 
sic to 


the nit, where he was, mue 


tedaly on the right hand side. r iby 


e os . 6 i 
other side of him, the pressure of tae crowa 
was fess: and on this side the prisoner ©! ood } 


youl the third act had commenced, when | 
he said to Robertson, 6s sir, ! tlitsa'’s there | 
jsroom enough, and you can see betier if, 
[stand on the other side beaind you.” | 
He den removed on the other side. The | 
p book was in Robertson’s right coat |) 
pocvt, and he had on a surtout. After | 
ie arrived at the theatre, and found he had |! 
hiy porket-book, with a considerable sur | 
init, that 1s to say the check, four S10] 
bilson the Bank of America, and two or} 
tlvee single dollar bills, he knew it to be | 
muprudent; aud, for that reason, several | 
(ines during the performance, he felt round , 
iscertain whether the po xei-hook was i 
| found it safe. At length he |, 
wsseditzand, without imparting the matter |! 
Wy iy One preseat, went instantly to Jacob | 
ll.ys, who was stationed near the doer, | 
i he came immediate ly into te pit, ear |, 
hi soeTtson sat, aud looked about to |; 
we ii he could discover any of his acquaint: | 
nee, Gh yhom a well grounded suspiciva | 
ih No discovery having been 
Dice, Robertson returned home, and the 
(iuorning, before bank hours, went to 
en, and stopped the payment of the 
, leaving a line for Mr. ileyer, re- 
sting hinto stop the person who should | 
Procat the cheek, When the pocket-book \ 
> stolen, both coats were cut through | 
‘il some sharp instrument. 
| Jacob |] Vs, On being sworn, testified, | 
Giiton receiving mformation from Robert- | 
Sou of his loss, he went immediately to the 
do i-keeper, and inquired whether any, | 
and what persons had left the theatre, and | 
found that only one person had gone out, |) 
a that person the witness knew. He 
~ "Went into the pit, where Robertson had 


tere, 


al 


wi 


| 


ie: be 
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been, and saw the prisoner, with others, 

there. The next morning he was 
brought to the police, and examined by 
Justices Christian and Gardner, and denied 
that he was at the theatre the preceding 
evening ; and the witness having under- 


= 5 


stood froin them, that he denied the fact, 


sail in his preseace, “ Mr. M- Kenna will 


1 
t tell me he was xot atthe theatre: and 
' ’ : 
le aen acinowk he Was there. 
} : 
@his witsess, mm 


i , | “SX vitiony 
betray assed wiv MY sspiciow 
awit in the 
Phere was no mao LT saw 
vion [Twas mere s ispicious than 
of him, | _ 


of the prisoner wien he 


a 
I. 


al, Atusv 


Fa 
there «ol 


» ae =r. 
7 §eRNeW HAW 


Cornelias Jleyer, Assistant-Cushier 
of the Bank of New-York, testified. that 
on the moruog of the 22d of December, 
be fouri on his desk the line from Me. 


ee oe ie sere beer 1 faeal 
OU itson, qirectinga aim to withtald pay- 
i 4 # 


ment of the check: and, in about ten 


minutes after ten ociock., a littl boy 
brought to the ented the 
check for paymeni i 2e38 inquired 


of the boy where |  Caeck, and he 
answered, tuat he got it of a man in the 
street. The witness asked hin io point out 
the man; and, on locking through the win- 
dow, he pointed out ove. The witness 
then folded up a piece of blank paper, and 
told the boy to give it tothe nan. The 
boy then Jett the bank, followed by the 
witness, and near the post-oflice, in Wil- 
liam-street, the boy overtook the prisoner, 
who was walking slowly down the street, 
and gave him the papers and, after he had 
received it, he walked much faster than 
before, and looked behind him several 
times. The witness overtook him near 
Beaver-street, aud related to him the facts, 
when he disclaimed all knowledge of the 
boy. Phe prisoner then readily returned 
with the witness to the bank, and in charge 
of one of the porters, went to the police. 
Jolin Bean, a very intelligent boy of 
twelve vears old, on being examined and 
instructed by the Court, in relation to his 
duty as a witness, testified, that being a 
servant ia a boardiny-house in Pearl-street, 
he was sent with a letter to the post-office ; 
and, near the steps of the office, the pri- 
soner gave him the check, and told him that 


a¢° 
at 





— 


* About a vear ago he was tried in this Court fey 
passing counterfeit money, but was acquitted, 





_-_oe 


oa tye 
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he would give him half a dollar if he would | That to convict of the higher offence, the 


carry it tothe bank. He did so ; and, after 
he came to the bank, the gentleman asked 
him where he got it, and he said, of a man 
in the street ; and the gentleman then asked 
him to show the man, and he looked 
through the window, and saw the pri- 
soner peeping round the corner of William- 
street, and pointed him out. 
taking him, the witness reached him the 
paper, and he held out his hand to take it, 
bui it dropped on the ground from the hand 
of the witness, who then picked it up, and 


On over- || 


Jury must be satisfied that the prisoner sto}, 
|more than $25, specified in one or th 
‘other counts of the indictment, and thas 
i they would not be at liberty in taking a pari 
‘of that sum contained in one count, an? 
adding it to a part in another count, for the 
| purpose of making out a sum greater thap 
$25; that though it was usual for the Coup 
‘| to instruct Juries, that it would be niore 
discreet to render a verdict for petit larceny 
‘than grand larceny, where the amount of 
the article or articles stolen was but litle 


delivered to him, asking him for the half) more than $25, yet, it was competent for 


dollar. The prisoner, after having felt of 
the paper, tore it up; and, without regard- | 


ing the demand of the money by the wit- 
ness, walked off; and, shortly afterwards, 
was overtaken and seized by the gentle- 
man. 

The witness, through a critical cross- 


examination, answered promptly aud con- | 


sistently. 

Charles Christian, one of the police ma- 
gistrates, testified, that the boy immediate- 
ly pointed out the prisoner when he was 
brought to the police for examination. ‘The 
charge was, that the felony was committed 
at the theatre, and he denied that he was 
there. 

By the Mayor. 
under examination ? 

A. It was. | put the question to him, 
and I considered this as part of his exami- 
nation. 

The Mayor. 
given of any declaration made by the pri- 
soner while under examination; and [ con- 


Was this while he was 


sider that this denial spoken of by the ma-_ 


vistrate is not proper evidence. 

Graham summed up the case to the Jury, 
and strennously contended, that the gques- 
tion of the guilt or innocence of the prisoner 
depended on the testimony of the boy ; and 
that, froma variety of considerations which 
were urged, and especially, that the boy 
might be mistaken, with regard to the iden- 
tity of the prisoner whom he overtook in 
the street, that the Jury had not that legal 
certainty requisite to convict a man of this 
ofience. 

Van Wyck, contra. 


‘The Mayor charged the Jury, that al-_ 
though the prisoner was charged with a | 


grand larceny, it was competent for them 
to mitigate the offence to petit layceny. 


Parol cvidence cannot be | 


them to render a verdict for grand larceny 
where the amount stolen was any thing over 
‘that sum; and, in this case, should th: 
‘Jury believe that the prisoner stole thy 
| property, in the manner disclosed in prov: 
| there would be little reason for the adop. 
ition of that humane principle. 
Aiter recapitulating the facts, the Mavo, 
charged the Jury, that their verdict most 
| depend on the credit to be attached to t): 
boy’s testimony; for, if le was believed, 
a part of the stolen property has beey 
traced to the possession of the prisouer, 
and he has given no account of such pos. 
session. The facts which took place a: 
the theatre, show that the prisoner was in 
a situation in which he might have com: 
| mitted the felony, but these were but cir- 
cumstances corroborative of the boy’s tes 
tunony,. 
The Jury convicted the prisoner, an 
on the last day in term, he was sentenced 
to tle state prison seven years. 


(COUNTERFEITING—V ARIANCE—E} 
DENCE. ) 


ANTHONY SILKWORTIDS Case 


Van Wyck, Counsel for the prosecution 
Scorr, Counsel for the prisoner. 


A bill on a particular Bank, alleged to be counter’ 
cannot be proved to be so by a witness who test.te! 
merely from its general appearance, without know 
ing even the names of the President and Casi 
of the Bank. , 

A bill, alleged to be counterfeit, was set forth 25 * 
bill on a particular bank ; but, on the face of 
bill, a joint promise was set forth, commence: 
with the words, “* We promise to pay, 4 © 6 
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% “at the Bank,” oe. and ay care to ae signed || say if you ever saw a bank bill commenc- 

“ President and Cashier, who were || ; : ‘“ ‘ 9 
Oe fact, the officers of that Bank; and, for || '"8 with the words, “ We promise ? 
UO, 


anrht that appeared, were fictitious persons ; it was A. I never did. 
held, that in such a shape the prosecution could not The Mayor said, that this testimony was 
be maintained. not satisfactory. To peeve lt ieee 


be counterfeit, it was incumbent on the 
public prosecutor to produce some person 
who knew the hand writing of the Presi- 
| dent and Cashier, er had been in the habit 

ci f corresponding wi f ive 
ot forth in the indictment as a note of jo Convery g with them, or of receiv 


<i, No. 829, letter A, being in the fol- | ing and returning their notes. This wits 


; and figures : ness does not even know who are the offi- 
lowing words and figures : | acelin 
«“ We promise to pay to D. Williams, or | Van Wyck offered to make out the case 


hearer, on demand, at the Commercial |! to the satisfaction of the Court and Jury, 


The prisoner was indicted for counter- 
‘iting, passing, and having ir possession, 
with an intent to pass, one counterfeit note 
an theCommercial Bank of Pennsylvania, 








Bunk of Pennsylvania, ten dollars. |, and proceeded to introduce Garret Brested 
se oad || as a witness, who testified, that the prisoner 

Phil. Nov. 10th, 1819. | passed the note to the brother of the wit- 
John G. Fritz, Cashr. | ness, and afterwards said he received it from 


Robert H. Garwood, Pres.” || one Dr. Davis, and offered to take it back, 
||and pay $3 a week until he had paid the 

vith an intent to defraud Garret Brested, | amount. 
Ero Dorsey, and the President, Direc*ors, | The Mayor, at this stage of the case, 
ond Company of the Commercial Bank of | said, that he thought it to be his duty, for 
Pennsylvania, against the form of the the purpose of saving time, to explain to 
tatmte, &c. the counsel his view of the case. He did 
The bill, on being produced in evidence, , not think that this prosecution could be 
asheaded with the words, “* Commercial | maintained. In the indictment, this bill is 
Bank of Pennsylvania.” set forth asa counterfeit on the Commercial 
Rufus Bunnel, on being produced as a || Bank of Pennsylvania,and, itis alleged, that 
‘itness, testified, that he is a broker in this | it was passed with an intention of defraud- 
iv, had resided in Philadelphia, and was | ing that bank ; but, on the face of the bili, it 
i juainted with the bills on the Commer- | purports to be a joint promise, commenetng 
4 Bank; that the one produced was a) with the pronoun we, and to be signet by 
mterfeit, and that he had no recollection | Robert fH. Garwood, President, av John 
vit tere was ever a President and Cashier |G, fritz, Cashier ; and, for aught that ap- 
the names on the bill. nears, these are fictitious persons. If so, 
iu the Mayor. Q. Mr. Bunnell, from surely this prosecution, in its present shape, 
slat do you judge that this is a counterfeit >| could not be maintained, for the note is not 
1. From the engraving, and general ap- || a forgery on the bank. It is true, that ifa 


‘arance of the bill. | man fraudulently passes a false instrument, 

{. What is the name of the President | signed with names of persous not in exist- 

of the Cashier of that Bank ? ence, he may be indicted and punished ; 

A. 1 do not recollect. hut, then, the indictment should square 
€. If you do not know who is the Pre-| with the offence. oa 
“ideut and Cashier, how do you know the | The Jury, being charged on the princi- 
ite is bad ? | ples contained in the above decision, in- 


A. Bro \ers are in the daily habit of in- |) mediately acquitted the prisoner. 
meting bills of the banks; and, though 
** May not know the names of the Presi-. 
“and Cashier of a bank, still, from the 
“raving, the general appearance, and | 
WN Various other matters, we are able to 
“stnguish a good bill from a bad one. 





(INFANCY—CONFESSION. ) 


GEORGE STAGE’S Case, and HAR- 
| RIS KELUELT, HIRAM MILLS, and 
| ISAAC ROBBINS’ Case. 


Q . 
_% Mr. Bunnell, T wish you to examine || , 
“ patticular phraseology of that bill. and |! Vaw Wyck, Counsel for the prosecution. 
VOR, ¥ - 93 
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N. B. Grasam, Counsel for Stage. 
Davin Granam, for the others. 


If the circumstances under which a felony is com- 
mitted by an infant, between seven and fourteen 
years of age, indicate that he was conscious that 
he was doing wrong while stealing, this is tanta- 
mount to evidence of his capacity. 

Where a confession made under the influence of a 
promise, is accompamied with the possession of the 
stolen goods, the prisoner is bound to account lor 
such possession. 

Where a confession is made in the police, subsequent 
to one extorted, it suall be left to the Jury to deter- 
mine, whether the prior influenced the latter con- 
fession ; and, if it did, it is to be rejected. 


The prisoners were all infants, between 
seven and fourteen vears of age. ‘The one 
first named was indicted for a grand lar- 
ceny, in stealing a lady’s dressing box, 
containing several pair of pearl ear-rings, 
a necklace, a breast-pin, and other valuable 
articles of jewelry, of the value of $150, 


the property of George Llearsey, on the | 


25th of November last: and the other pri- 
soners were indicted for petit larceny, in 
stealing a bearskin, the property of Charles 
Dickinson, on the 31st of December last. 
On the traverse of the first mentioned 
indictment, it appeared trom the testimony 
of Eliza Hearsey, the lady of George 
Ilearsey, that on the day laid in the indict- 
ment, she saw the prisoner going out of 
the entry of the house with the box, which 
was taken from her bed-chamber, under his 
arm, endeavouring to escape out of the 
back door; and, when she seized him, for 
the purpose of getting away the box, he 
tried to bite her, and retain it by force. 
He cried, and alleged that another boy had 
told him to take it away. [le told the lady 
that he was eight years old. ; 
There was no other evidence of capacity 
offered; and, after the remarks of the re- 
spective counsel, the Mayor charged the 
Jury, that with regard to an intaut, between 


the age of seven and fourteen, the Jury | 


should be satisfied that he had a capacity 
of knowing good from evil. And proof of 
this may be given either by extrinsic testi- 


miony, or it may arise from the circum-| 


stances of the case. In this case. the fact 
of concealinent, and of an attempt to 


ascape, appear; and it will rest with the. 


Jury to determine, whether this boy did 
not know, at the time he stole this proper- 
ty, that he was doing wrong. 
He was convicted, and sentenced to the 
state prison three years. 
— 


| On the traverse of the other indictmey; 


it appeared by the testimony of Chorles 


Dickinson, that the bearskin was sp 
out of his stable, and concealed in an oven 
in an adjoining yard. He did not see the 
property in possession of the prisoners; 
| but, in a short time after it was stolen, the 
| prisoners were brought to his house, and, 
on his threatening that if they did not con. 
| fess the fact, he would send them to bride. 
‘well, they acknowledged that they stole jt, 
and concealed it in the oven where it was 
found One of the boys accused the others 
of inducing him to commit the theft, and 
‘they were all detained in the prosecutor's 
yard, until Azel Conklin was sent for, to 
whom they made a similar confession: 
and, on being carried into the police-officc 
the next morning, made an ample confes- 
sion before one of the magistrates. 

David Graham addressed the Jury or 

behalf of the prisoners, and insisted, that 
the confession made to Mr. Dickinson. 
| being made under the influence of threats, 
‘influenced those made subsequently ; and, 

therefore, the whole ought to be rejected. 

Van Wyck, contra. 

The Mayor charged the Jury, that 1 
they believed that the confession made ii 
tlre police was influenced by that previous- 
ly made to the prosecutor, it ought to be 
rejected ; but the Mayor thought that this 
confession ought to be considered as stand 
ing on a different ground from the contes- 
sions made to the prosecutor, and atter- 
wards to the officer. The confession made 

in the police was on the next day, and no 
threats are ever used there to extort a coll 
fession. But, in this case, there ts fact 
independent of any confession. 

‘The property was found concealed inan 
oven, where the prisoners acknowledged 

,itto be. This is good evidence. 

Kellet, on being arraigned, pleade 
cuilty; and the others were convicted b) 
‘the Jury, and the whole sentenced to tht 
penitentiary three years. 





(POSSESSION OF STOLEN PROPERTY-/ 


| ROBERT SALES? Case, ind. with 
| JOHN WILSON. 


Van Wyck, Counsel for the prosecutio 


‘Courr, Counsel for the prisoner. 








Mn. 
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ue possession of stolen goods is not always evidence |! brought by the prisonerto Hart. and offered 
that the prisoner is the felon; ‘and such possession | for sale H; ° Soho hie . 

may be accompanied with circumstances which |, -" art Is solicitous for the remain- 
destroy the presumption of guilt. | der, and asks the prisoner where he lives, 


vate . | who readily informs him, and offers to 
The prisoner was indicted with Wilson, || bring the other part within a given period. 


see summary for December, 1§20,) for | He does not come, and Hart, with his 
wand larceny, in stealing a time-piece, of | neighbour, calls on him, when he said 
the value of $40, the property of Joseph that he did not think he could get it, for 
Kissam, on the 23d of November last. | the man of whom he had the other part 

The time-piece was stolen, and soon had gone off. However, in a short time 
aiterwards a part of it was brought by the |) afterwards, he brings the other part. His al- 
prisoner to John J. Hart, a watchmaker, || legation now, as it was before, is, that he got 
i Chathamestreet, and offered for sale. the article of another person for sale. His 
Hart having been previously requested by | telling the place of his residence is a circum 
lady ia Harman-street, who had lost a stance in his favour, and it will rest with 
clock, to take care of it for her if it should the Jury to say, whether it is in the powet 
ial ito his hands, from the description, | of the prisoner to give a move satisfactory 
supposed this to be a part of that, and 
asked Sales, where he lived, and he readily 
told him either 28 or 42 Pell-street. Hart: 
then told him, that he wanted the other 
part of the clock, and the prisoner said 
that ke thought he could get it of the man | 
of whom he got the part brought, and that 
he would bring it within a specific time. 
lle did not come withia the time; and the) 
witness, in company with Mr. Bolmer, a | 
avighbour, called on the prisoner af the 
vlwe where he said that he lived, when he 
said that the man of whom he gotthe other) ' : 
put had gone off, and he did not think he | Van Wyen, Counsel for the prosecution. 
could get the whole of the clock, Mr. 
boluer had a confidential conversation | 
Meg age, Rg og | Where a quantity of counterfeit bills is fonnd in tue 

. ; 1. . possession of a man at the same tune, he cannot 

ig ascertained that the article was not the || he subjected to more than one prosecution for coun- 
ialy’s, and that it belonged to Kissam, nd ang sr tito mage Coca 
llart restored it to him complete. 

The allegation of the prisoner on the 


|| ollence. . 
An objection to one of the members of the Couri 
wal was, that Wilson gave him the clock ' 
to sell, 


account of the possession of the article 
than he has done, and whether such pos- 
Session is not accompanied by circum 
stances which destroy the presumption of 
guilt. 

‘The prisoner was acquitted. 


(COUNTER EELTING—INDICTMENT. ) 


LOUIS LAMPIER’S Case. 


Pricz, Counsel for the prisoner. 


sitting to try a prisoner, on the ground of interes}, 
should be made before witnesses have been sworn, 
| and the trial has progressed, 

The Mayor, in his charge, submitted to 





the Jury whether the possession of this 

ticle by the prisoner, in itself, was sufli- 

‘eut evidence that he was the thief. ‘The | 
rule isy that where stolen property is found | 
‘the possession of a man, he is bound to 
account for such possession satisfactorily, 
. he is to be considered as the thief. | 
But that general rule has this qualification : || 
Is bound to account satisfactorily for | 
‘uch possession, should the Jury, from the 
“ts and circumstances of the case, be- 
~~ that it is in his power, or that he is | 
“situation todo so. Here a part of the | 


j 


t, en ° . } 
“* Droperty, in the first place, was | 


There were two indictments found against 
the prisoner, the one for counterfeiting and 
having in possession, with an intent to pass, 
one counterfeit $2 bill, on the Franklin 
Bank, and the other for the same offence, 
in relation to a $5 counterfeit bill on the 
New-Brunswick Bank, ou the 25th day of 
December last. 

After the Jurors had been sworn, on the 
traverse of the first mentioned indictment, 
and several witnesses had been examined, 
Price objected to the further trial of the 
case, on the ground, that one of the mem- 
bers of the Court was a director of one ot 
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the banks, whose paper, in the indictment, 
was alleged to be counterfeit. 
The Mayor said, that though this:ob- 


jection might be a good one, yet he was in- } 


clined to think that it came too late, as the 
trial had progressed. 

The objection, however, was waived, 
and the trial progressed. 

The bills of the Franklin Bank having 
been proved to Le counterfeit, Jacob Hays 
testified, that on Christmas-day, having re- 
ceived information from John Conner, that 
the prisoner had made an appointment to 
meet him in the suburbs of the city, oppo- 
site to Rutgers’ church, the witness went 
there with Conner, and saw the prisoner 
go forward of Conner to a rock, and draw 
out something and put it into his bosom. 
The witness then went up and arrested the 
prisoner, and took out uf his bosom a roll 
of counterfeit bills, amounting to $956. 
There were 101 $5 bills on the New- 
Brunswick Bank, 11 twenties of the Mon- 
trea] Bank, 36 fives on the Brunswick 
Bank, and 41 two dollar bills on the Frank- 
tin Bank. 


The whole of the bills were satisfactorily | 


proved to be counterfeit, and the district- 
attorney was about calling the attention of 
the Jury to the second indictment, which, 
by consent, they had been sworn to try at 
the same time. 

Price raised an objection to proceeding 
on the second indictment, as it appeared 
from the testimony that all the bills were 
found in possession of the prisoner at the 
same time, This, therefore, was but one 
offence. 

Van Wyck argued, that the prisoner 
might well be tried on this indictment, as the 
possession 6f each bill was a distinct 
offence. 

The Mayor pronounced the decision of 
the Court, that the public prosecutor could 
not, under the evidence, proceed to the 
trial of the second indictment. As well 
might a prisoner who should steal fifty 
several articles, amounting to more than 
$25 each, at the same time, be tried on 
hilty separate indictments. There is no 
difference in principle between the cases. 

‘The first mentioned case was submitted 
under the charge of the Court, and the Jury 
immediately convicted the prisoner. By 
consent of the public prosecutor, a Juror 
vas withdrawn in the other case. 
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| On the last day in term, the prisone, 


_was sentenced to the state prison for life. 


(FRAUD—FALSE PRETENCE.) 


| SAMUEL SMITH, al. CAPTAIN 
JUBEN’S Case. 


Van Wace, Counsel for the prosecution 


| Scort, Counsel for the prisoner. 


For a man falsely to pretend that he is the captain of 
a vessel from a foreign port, just arrived ; and, by 
that means, to obtain goods, is a false pretence 
within the act. 


The prisoner was indicted for obtaining 
'$5 in cash, and various articles of gro 
_ceries, specified in the indictment, from 
| Henry F. Blackwell, on the 18th of De. 
| cember last, by falsely pretending that he, 
the prisoner, was the captain of the schoon- 
_er Sally, of Newbern, in N. C. loaded with 
staves and turpentine, then lying at one of 
‘the wharves in this city. 

It appeared from the testimony of Black- 
well, that on the evening of the day lid 
‘in the indictment, after candle light, the 
prisoner called at his store, and inquires o! 
‘him where Messrs. Baker and Ki-sam, 
lumber merchants, resided, and on being 
informed, said. that his name was Captian 
| Juben, of the schooner Sally, of Newbern, 
‘in North Carolina, loaded with staves and 
jturpentine, then lying at the dock, and 
|requested the witnesss to advertise the 
‘cargo. He left the store; and, in abou! 
(an hour afterwards, returned, and said le 
ihad disposed of the cargo. After staying 
some time in the store, he asked the wit 
‘ness for sume supplies; alleging, as a re 
son for the request, that he had been for 
some time on the passage, and his stores 
‘were exhausted. The witness, believing 
| these representations to be true, and placing 
entire reliance on them, let the prisonéf 
have the needful supplies, being the att 
cles laid in the indictment; and, on bis 
request, advanced him $5 in cash. 

The prisoner departed, and the prosé 
cutor, shortly afterwards, made every ! 
‘quiry for Captain Juben, of the schoontt 
Sally, of Newbern; and, from the be! 


tue 


sources of information, ascertained tha! 





| Such captain was in the trade. 

















T 


} 





CITY-HALL RECORDER. 1381 


There was no defence, and the case was || Court for an attempt to steal a bag of 
«ybmitted by the respective counsel with-|| sugar, and had been sentenced to the peni- 
out remark. __|| tentiary. ' 

The Mayor instructed the Jury, that if|| Price objected to the testimony of this 
they believed the testimony, it would be || witness, because it appeared that he had 
their duty to find the prisoner guilty ; for, || been convicted of an infamous crime. 
in the opinion of the Court, the pretence || By the Mayor. You must produce the 
set forth in the indictment was within the || record. No admission of the witness will 





me supersede the necessity of this formality. 
He was convicted, and sentenced to the | The evidence, as it stands, affects his credi- 
peuitentiary eighteen months. 'bility only, not his competency. It is 


' true, there is little reason for this rigid rule, 
_but Courts must adhere to it, and the ques- 
‘tion of credibility must be referred to the 
Jury, who would be bound to discard the 
’ | testimony unless corroborated. 
ELIZA ORR’S CASE, | After the arguments of the respective 
Van Wycx, Counsel for the prosecution. | counsel, the Mayor charged the Jury, in 
_ effect, that if the proof ia the case depended 
Pace, assigned by the Court Counsel for | wholly on Tate, it would be their duty to 
the prisoner. acquit. But there was sufficient proof in 
the case, independent of his testimony, to 
Jo attempt to fire a house is a misdemeanour atcom-| sypport the prosecution ; and, in the essen- 
B05 of one called as 0 witness that he had || tial particulars, that testimony appeared to 
been convicted of a felony, does not render him in- || be corroborated, and was, therefore, en- 
competent as such; the — of » ges ena titled to credit. Should the Jury believe, 
moe Prac but he Jory ought Bac® 201 hat the prisoner put the fire to the shav- 
ings in sucha situation as to fire this build- 
The prisoner, a black girl, during the| ing, it would be their duty to convict her. 
term of November last, was indicted for a|| ‘lhe Jury found her guilty, and she was 
misdemeanor at common law, in attempt- | sentenced three years to the penitentiary. 
ing to burn the house of William Tate, on 
the 21st of October last. 
It appeared from the testimony of Tate, 
the examination ot the prisoner in the police, 
and from her confession to Reuben Clark, 


-_———— 


(ATTEMPT TO BURN.) 








——- 


SUMMARY FOR JANUARY, 1821. 





captain of the watch, on being apprehend- | ROBERT M. GOODWIN. 
ed, that the prisoner, about eight o’clock J, 
inthe evening of the day laid in the indict- || At the last Court of Oyer and Terminer, 


ment, in consequence of a quarrel with her | held in ye for ry City = : rages. , ba 
sister about some furniture which was in ‘eam iit day o ee He, ae 
the tenement in question, in Bancker-street, | opening of the Court, Van Wyck, on 
apart of which was occupied by both of || calling on this defendant, who did not ap- 
them, and the other by Tate, procured || pear, said that he had summoned the wit- 
ume cooper’s shavings, which she placed nesses, and was ge od grag _— 
on the outside of the house against the in = = and * wished this 

weather boards o them, which | tinctly understood. 

burned ig se Sigg wk and, | a Stephen Price and Ogden, Coun- 
while she was in the act, was asked by a|isel for the defendant, suggested to the 
vlack man what she was about, to which } Court, that the reason why he did _— 
she replied, that she would burn the old | pear was, ha was not recognized to 
rookery down. | k her away, and | appear in this Court. 
prevented the Best Aes of an de- || Sale Van Ness said, that he thought it 
sign, proper, for the satisfaction of the commu- 


Tate, on being cross-examined, admit- ‘nity, that the reason why the defendant 





ed, that he had been convicted in this || was not tried now should be known. 
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A certiorari to remove this case from | 
the Sessions into the Supreme Court, re- 
turnable at the last May term, had been 
granted on his behalf. During that terin, 
a motion was made for his discharge, anu 
a question arose, whether he should be 
tried in the Sessions, the Sittings, or 
the Court of Over and Terminer, in case 
it should be determined that he should 
be again tried. The Court advised the 
district-attorney not to file the certiorari 
in the Supreme Court, until he received the 
order of the Court to do so, when the re- 
spective questions should be decided.— 
During the last August term, in Albany, 
the Court unanimously determined that the 
defendant should be again tried, and or- 
dered his trial for the then next Siltings. 
The district-attorney did not attend at Al- 
bany, aud received no direction from the 
Court relative to filing the certiorart. It 
was not filed. The defendant appeared 
on the first day of the Sittings, but as the 
certiorari was not filed, the district-attor- 
ney did not consider it adviseable to bring 
on the case. The reason why the defend- 
ant does not now appear is, that he is not 
bound to do so3 and why he is not tried 
here, is not attributable to the fault or 
neglect of any one. The Supreme Court, 
at the next term, contemplate making a 
further order in this case. 

During the term of January, held at the 
Capitol, in the City of Albany, on the first 
day of January instant, we understand 
that the defendant appeared, and that the 
motion for his discharge was renewed by 
Ik. Williams, his counsel, and opposed by 
T. J. Oakley, the attorney-general, when 
the Court denied the motion, and deter- 
mined that the defendant should be tried at 
the next Sittings, in this city. 


SESSTONS. 


GRAND LARCENY. 





Lewis Mitchell and Francis Mersereau, 
blacks, indicted with Charles Halsey, a | 
white man, for this offence, in breaking | 
open the store of Joel Ketchum, (204 | 
Pearl) and stealing a large quantity of dr 





state prison. It appearedthat Bancker-stree, 


|, was the residence of the thieves, and the 


house of Anthony Lyon, in Harman-street, 
about three doors from Rutgers-street, their 
rendezvous, and that Azel Conklin apg 
Francis Tilou, police-ofticers,  ferrette, 
them out, and recovered a large trunk oj 
the goods at the house of one Robertsog, 
in Pell-street. A marling-spike, and othe; 
instruments for breaking open doors, were 
found by Conklin at Lyon’s house. 

Robert Sales was convicted, on his own 
confession, for being concerned in the same 
felony, and was sentenced three years to 
the state prison. John Brown, Phebe 
Livingston, and Eliza Lambert, blacks, 
were also indicted, and tried for stealing 
the same goods, but were acquitted. The 
sentence of Mersereau was suspended. 

Daniel Guche and Joshua Cornish, be. 
ing severally indicted for this offence, the 
former for stealing the goods of William 
Weyman, and the latter those of David 
Leavitt and others, were convicted, on con- 
fession, and sentenced to the state prison 
three years each. 


PETIT LARCENY, 


Hannah Brown, John Jacobs, Nicholas 
Moore, Jacob Wilson, John Perry, Lewis 
Weaver, Charles Hamilton, Harry Towr- 
send, John Gerard, Joseph Bevins, Adan 
Walker, Ann Saunders, and Michael Pres- 
ton, were severally indicted and convicted 
of this offence, and the one first named was 
sentenced to the penitentiary eighteen 
months, the two following sixteen months 
each, the two following fifteen months 
each, the five following for six months each, 
and the remainder for shorter periods. 


ASSAULT AND BATTERY—OUTRAGE—MI* 
DEMEANOR. 


John Ellis was indicted, tried, and con- 
victed of this offence, committed on Mary 
Whitaker, a married woman, and fined 
$200 and the costs. The defendant, and 
two or three other lads of spirit, seized the 
prosecutrix, near the corner of Pearl and 
Cross-street, at about nine o’clock, on the 
evening of the 6th of November last, and 
tore off her head-dress and other clothing, 


yoods, amounting to seven or $800, on the || and abused her with the most opprobrious 


28th of December last, were convicted, and | language, supposing her to be a woman ol 


Mitchell was sentenced seven years to the jill fame. Discovering their mistake, 4 
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f them, against whom separate suits had | 
been commenced for damages, compro- 
ised, and paid the husband of the prose- 
cutrix $100 each. There is such a suit 
now pending against the defendant. 

John Flint was indicted, tried, and con- 
victed of this offence, committed on Sam- 
yel I. Camp, on the 20th of December 
last, and was sentenced to imprisonment 
» bridewell six months. 

While the prosecutor, who is an old man | 
over sixty, and a watchman, was near 
Catherine- Market, proceeding down Cher- 
ry-street, having in charge two small chil- 
dren, the defendant, a serjeant in the ser- 
vice of the United States, accosted him, 
and asked him if he wanted to buy a shirt. 
The prosecutor answered, no; and, as they 
arrived near the New-slip, on the corner of 
which and Cherry-street, 2 rendezvous for 
enlisting soldiers is located, the defendant 
asked the prosecutor to go in and take a 
dink, but the prosecutor told him it was 
not his practice, when the defendant told 
him that he must go in; and, on receiving a 
positive denial, took the prosecutor by the 
shoulder, and dragged him forcibly into the 
rendezvous, saying, “ Flere is a coat you 
stole: itis United States’ property ! 

The defendant then stripped off the pro- 
secutor’s great coat, and three or four more 
soldiers immediately joined the defendant 
in tle outrage which he had committed. 
Two of them, armed with muskets, hav- 
ing fixed bayonets on them, penned up the 
prosecutor, and kept him a prisoner about 
jiree hours; and, during this time, one of 
twin, Valentine Durand, drove a Mr. 
Hitchcock, and other citizens, who began 
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time the prosecutor was in the rendezvous, 
none of the soldiers were armed, nor were 
there any arms there; and, it appeared 
from the testimony of Captain William 
jrowning, that it was contrary to orders 
for any of the soldiers there to carry arms ; 
and, that he was in the rendezvous a short 
time after the affair occurred, and saw no 
arms there. But, on the part of the pro- 
secution, it was sworn positively, by five 
respectable witnesses, that they saw the 
two soldiers armed, as before related; and 
several of those witnesses identified Boiland 
and Durand, as the men thus armed. 
Moses Knapp also testified, that on the 
day previous to the trial, in the court-room, 
he overheard the defendant, in conversa- 
tion with some of the soldiers, who were 
produced as witnesses, say to them, (speak- 
ing of the prosecutor,) “ ile will not dare 
to show his face here: we have more wit- 
nesses than he, and can outswear him. 
You can swear there were no arms there!” 

Mr. Price abandoned the defence, when 
| the Court ordered the defendant to be taken 
into custody ; and, on motion of the pub- 
‘lic prosecutor, made the same order with 
regard to Botiland and Durand, and they 
were both committed to answer for wiliul 
and corrupt perjury. 

The prosecutor, in the course of his tes- 
timony, stated, that some time before, he 
purchased the coat, which was exposed for 
sale, near Catherine-Market, by a man, 
who alleged, that he bad been a soldier : 
but, before the prosecutor purchased the 
coat, he took the precaution of making in- 
‘quiry of a serjeant, whether it would be 
lawful to do so, and was told by hin, 











wcollect for the purpose of taking mea- 
‘wes to release the prosecutor, off the steps 
i the rendezvous with a fixed bayonet ; 
ul, as the people were pressing up, the 
defendant ordered the armed soldiers to do 
‘gir duty. At length, Frederick Seely, 
‘nd other citizens, came, and demanded 
that the prosecutor should be released. 
lle was suffered to go; and, shortly after- 
wards, Philip Garniss, a police ofticer, 
“ne and arrested the defendant; and, 
when the officer came, he saw the two men 
‘rmed as aforesaid. 

“nthe trial, Patrick Boiland and Va- 
'ttine Durand, swore positively, that at the 


that it would. And while the prosecutor 
was in custody, he told the defendant how 
the coat was obtained. 

Jersey Gardner, a black, was indicted 
for a misdemeanor at common law, in 
breaking open the store of Willie Adee, 
with an intent to steal his goods; and, on 
being arraigned, pleaded guilty, and was 
sentenced to the penitentiary two years 
vand a half. 

This is the first conviction for such an 
offence that has come under cognizance in 
this Court for five years. If not a nez 
offence, it certainly comes very nea 
one, 
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rO THE PRINCIPAL MATTERS I 


A. 


Affidavit to postpone trial. 


The Court will not hear the affidavit of a. 
prisoner read, for the purpose of putting 


off his trial, containing facts, in addition 
ty these contained in another previously 
i tt. 
denied, 17i 


A pprover. 


Phe testimony of an approver, if corro- | 


borated by the declarations of the pri- 


2ONET, is entithed to beliet, 4 
Arrest. 
A peace officer is not bound to arrest and 


detaia aanan asa felon. nierely upon the | 
another that he | 
when the goods | 


my made by 
“~e 
especially 


ieced to be 


renresentaty 
is a thiet 
stolen are not in his pes- 
session, J 
Aiacissrate has aright, on his own view, 
40 ' Without a warrant, 
mine, while 


Dh 
choof the 


to arrest one o1 
enearved in 


peace, but not after thi 


liray has entirely subsided, 9 
Arson. 

ot fire toa caol, for the purpose of an 

eseape, 1s not arson, il 

foot a eaol is an inhebited dwelling 


9 within the meanine 
eCTION oO} the ¢ 
ene of 

, for a prisoner, 
to fire it. with au cafent? 
erpe, is not a wilful burning within 


te act, a) 


‘act declarin the porunts 


certain crimes.’ (1 vol. p. 407. 
’ ’ . Ps 
Who may ve cont 
na gaol, 


Po eo ustitut 


e such wife! buraing, the pri- 


Her must set fire tor the purpose ef 
consuming the building, ih 
rn . = . . 
40 attempt to fire a house Is a miscde- 


mcanor at common law, 


Assault. 


Po pursue a man with a dangerous weapon, 
coming so near him, as thet danger to 

ms person tay be reasonably anpre- 

headed, is an assault, a 
YOL. y, 


on which such motion had been | 


conmmitting al 


ped | 


on fas 


ISL) 


YO, 





| 





On an indictment, 





N THIS VOLUME. 


Assault and Battery. 


M. the owner - a horse and gig, in com- 


pany with J. whom he had invited to 
ride with him, drove, with great speed, 
through Broadway, and knocked down 
a woman in the street; it was held, that 
if J. assented to such immoderate drivy- 
ing, lie was responsible for the injury, 7? 


One who, in consequence of abnsive lan- 


guage which he uses to another, in his 
own house, on being attacked by him, 
casts a glass tumbler in his face, and cuts 
out one of tis eyes, cannot exonerate him- 
self by alleging, that the injury was the re- 
sult of accident, and in self-defence, 93 


{ . . 
For an officer who has taken one on an exe- 


cution against his body, at his own house, 
to permit him to go out of his sight into 
another room to shift his clothes, and 
get his bed to go to prison, is an act of 
humanity, and is pot such an escape as 


will justify the debtor, while on his way 
there, in assaulting and beating such 
0 ilicer, 13 


(Ona si nul, or execution from the ward 
justice court, 


directing the officer, if he 
find no goods, to take the body, it seems 
that if on calling on the debtor with the 
execution, he does not turn out goods, 
but says “* will go to prison, the silica 
may legally take him there 5 and it will 
be no jus eh ation to the debtor, after 
having committed an assault and battery 
on the officer, while on the way there, 
to allege, that when the execution was 
served, there was sufficient property to 
satis sty it, and, theretore, the arrest was 
legal if there had been property, if 
as the duty of the debtor to have taracd 

it sah aa ae ollie, ib. 
cortaining two counts 
each, alleging, that an assault anc >ate 

tery was committed by four persons, che 
Jury may find the whole guilty, though 
it may appear m proof, that three of 


them only were eneaged toge ther at the 

same time, in committing such offence ; 

and that one of them, at another time, 

committed the offence on the same per- 

son as the others did; and, in such case, 
94 
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St 


the three niust be found guilty on onc 
count, and the fourth acquitied on that, 
but convicted on the ether count, 150 
in such case, the Court will not permit a 
verdict of acquittal to be rendered in fa- 


your of the fourth, that he may be ad- | 


mitted a witness for the others, ih. 
See Board of Health. 


Attachment. 


‘Che Court will not proceed by attaciiment | 
against an individual for a contempt, 1 — 


sending a private letter to another, who 


is the prosecutor in a case of libel pend-’ 


ing against the writer of the letter, how- 
ever scurrilous and abusive it may be, 
and though it may relate to the sub- 
ject matter of the libel, unless it clearly 
appears that it was designed to interrupt 


oO 


the administration of justice, 3 || 
On a proceeding for an attachment, the | 
affidavit filed by the party aggrieved, to | 


show cause, is to be taken as true; but 


if it be evasive, and does not directly | 
meet the charge alleged, the Ceurt will | 


require him to answer mterrogatories, ib. 


For a defendant in the case of a libel to. 


whisper the interjection pish to the pro- 


secutor, attending as a witness in the | 
presence of the Court, but at the time | 
without its notice, in answer to a stern | 


took of the prosecutor, intended to in- 


sult the defendant, is not a contempt of 
Court, ib. 
The proceedings against a party for a con- 


tempt of Court need not be entitled until 
the attachment issues ; nor is it necessary 
that any person should be named as the 


complainant, 109 | 
To publish even defamatory matters con- | 
cerning a Grand Juror, not impeaching | 
his conduct as sueh, is not a contemyt of 


Court, ib. 
(To support the proceedings against a party 


for an attachment to punish him for a _ 
constructive contempt in a publication, | 
its language ought to be explicit, and the 


contempt palpable; for the Court will 


not undertake to punish a party for this | 
Species of contempt, by construction ; 
especially where, on showing cause, he 
denies, under oath, any intention to | 
commit a contempt, ib. | 


Attorney. 


See private Fraud, 





e WNDEX. 


It is not 2 matter of course for the (; 


b. 
Bail in Criminal Cases, 


ie 


to bail a prisoner committed on a chay x 
of felony above the degree of petit {ur. 
ceny, l] 


On a charge of felony, the prisoner cayyo: 


be bailed, unless some matter, ayicins 
either from the testimony on which » h 
charge is founded, or from afiiday) 
affording a presumption in favour of |). 
innocence, be presented to the Cou 

mayistrate having power to bail, jj, 


ir}, 
it 


An inquisition of the coroner for muri 


was taken on the 22d day of December, 
1819, and the prisoner was commited 
for that offence. ‘The coroner retursed 
the inquisition into the ses tons the {ry 
day of the ensuing term. Cn the sho 
January, in the same Court, the pris ie 
was indicted for manslavgbter, and on 
that day, being arraigned, pleaded. 
cuilty, but was not ready for trial. The 
district-attorney, having avowed bis i: 
tention of arraigning and trying th 

soner on the inguisition for our ter, 
the next Court of Oyer and Termiver, 
did not bring on the case for trial durin 
the February term. On the Tsti dus 
of that month, a motion was mav’r vi 
belialf of the prisoner, that he be admi- 
ted to bail for manslaughter. It was 
held, that there was a satistactory caus 
shown on behalf of the prosecution to: 
not trying the prisoner, and that he was 
not entitled to be bailed, ib 


Though in such case the coroner's inquest 


is improperly on the files of the Court 
yet, it will be regarded in the exercis 
of a sound discretion, tb. 


Arguments on this subject and authorities. 


’ > FZ 
De lo, ts 


The jurors, after the trial of a prisow?l 


for manslaughter, occupying five days, 
in seventeen hours after they had rete’ 
to deliberate, returned a verdict of gull 
ty, recommending him to mercy ; but 
on being polled, the third juror called, 
dissented. They were then again st! 
out; and, in twenty-two hours after they 
first retired, returned into Court, all 
declared they could not agree, and wert 
discharged. On an application to bar 
the prisoner, it was held, that it "® 
doubtful whether le was guilty ; that! 
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Board of Health. 


\n assistant to the Board of Health, in 


the cue execution of the duties of his 


ofice, under a proclamation of the Mayor | 
of New-York, prohibiting communica- | 


tion between that city and one where a 
pestilence prevails, is to be protected ; 
and every interruption he meets with, if 


possible, will be punished, 168 | 


Burglary. 


'y break into a store, from which there is 
acommunication into a room occupied 
for sleeping by a clerk, belonging to the 


family of the owner of the store, whose | 
family resides at a separate place, is a. 
burglary, 10 | 


In burglary the ownership must be laid in 
the indictmentin him who has an interest 


in the premises broken, either as owner 


or occupant, 107 
C 


Challenge. 


juror, whea inquired ef by the Court | 


whether he has tormed an opinion on the 


lcrits, is to answer under oath 3 but his | 
answer shall not preclude either party, | 


challenging him, from establishing facts 


by proof for the purpose of disqualifying | 


him as a juror, 15 


Where a challenge to the favour is inter- 


posed by the public prosecutor, on the 
ground that the Juror called had de- 
‘lared, on being called, that he was op- 
posed, on principle, to the infliction of 
‘apital punishment, it was held that he 


was a competent witness before the | 


ers, 14] 
4 . . 
oO 
Coining. 
to have In possession instruments for coin- 
ng, with an intent to coin counterfeit 


ihoney, is a misdemeanor at common | 
ie 7 
Indictment alleged that the prisoner | 


law, 


: indifierent whether he was so or, 
aud that, in the exercise of a sound | 
discretion, he was entitled to be bailed, | 
49, 52) 


made of zinc and antimony; it was 


held, that this indictment could not be 
maiitained, ih. 


Confession. 


A voluntary confession in the case of a 
misdemeanour, reduced to writing before 
a magistrate, though not a confession 
| authorized to be taken by him under the 
| statute, as ia a felony, may be read in 
|. evidence, 5 
“Where the complaint of the prosecutor 
was reduced to writing in the police, and 
the confession of the prisoner followed, 
Stating that * the charge in the forego- 
ing afidavit is true,” and further, “ that 
| he obtained goods by false pretences 
Srom several persons” not named in the 
indictment, it was held that such con- 
fession, so referring to an aflidavit which 
neither was nor could be given in evi- 
dence, should have no influence with the 
jury, ib. 
A contession made under the influence ot 
threats, or promises of favour, is not to 
be received; but the fact of finding 
goods, in consequence of such confes 
| fession, and by the showing of the pri- 
| soner, is good evidence, that being a 
fact independent of such confession, 164 
| Where a confession made under the in- 
| fluence of a promise, is accompanied 
with the possession of the stolen goods, 
the prisoner is bound to account for such 
possession, We) 
Where a confession is made in the police, 
subsequent to one exturted, it shall be 
left to the Jury to determine, whether 
the prior influenced the latter confession ; 
and, if it did, itis to be rejected, —# 
See examination. 


, 


| 


Conspiracy. 


The term conspiracy, of itself, implies il- 
legality; and, though usual, it is unne- 
cessary to allege, in an indictment for 


? — o — 
that offence, that the conspirators uniaw 


fully conspired, 112 
An indictment for conspiring to cheat and 

defraud an individual of his money, or 
| goods, may be maintained, though the 
} means by which the conspiracy was to 
be effected, be not alleged, ib. 
ation in such indictment, that the 


| 


' 


| 


i 





had, in his possession, a die, made of; An alleg 
ron and steel, with an intent to coin | 
“ounterfejt money; but the die was! 


defendants did conspire, &c. to cheat, 
defraud, and from him obtain $200,” fs 


188 


+ P 
‘wat 
i 
a 
a 
. 3 
) ‘ 
‘ 
3 
; | Wy 
af 
14 
9 ‘ 
& ei 
e Af 


af 
y 
: 


sufficiently explicit to charge them with. 
conspiring “to cheat and defraud > the 
person whose name in the indictment Is | 


the antecedent to the word Aim; this, 


pronoun being understood immediately | 
after the governing verbs “ to cheat and | 
defraud,” tb. || 
A. B. and C. agreed together that A. who i 
was not responsible, should go to D. E. t 
and F. respectively, and fraudulently | 
purchase goods of each of them, on) 
credit, representing himself as a person || 
of wealth and credit, and uniformly re- |) 
ferring the owners of the goods, for in- | 
formation as to his standing and comype- |) 
tency, to B. who, upon every such ap- || 
plication, should falsely represent that | 
A. was a person of wealth and credit, || 
for the purpose of inducing the said) 
owners to trust A. upon his sole respon |, 
sibility; and that he, after having so ob- | 
tained the goods, might deposit them in |, 
the custody of B. and C. the more easily 

to convert them to their own use, with- | 


out paying any adequate value therefor. || 
It was held that such an agreement is a}, 
129 | 


conspiracy, 
Constitution of the U. S. 
See Jeopardy. 
Constructive Contempt. 
See Attachment. 


Constructive Larceny. 


‘To constitute a constructive theft, the pri- || 
soner, at the very time he obtains pos- || 
session of the goods, must harbour a) 


137 | 


felonious intent, 


Costs in Criminal Cases. 


én the Court of General Sessions, in and | 
for the city and county of New-York. | 
in February term, 1516, B. became | 


bound by recognizance, in the usual 


form, to appear and answer, and abide | 
the order of Court, at the March tern | 
No indiciment was found ; | 
but the recognizance was continued, 


following. 


from day to day, in term, through 
March and April terms, according to. 


! 
i 
i 
| 


the order and practice of that Court. | 


’ . . : Py . } 
The surety having received a notice from | 
the clerk, to pay the costs of his recog. | 


Nizance, or if would be estreated, on | 


the 30th of April, 1816, paid $7 25, || The mere fact of passing a single coun! 


INDEX. 


Tn: October, 1817, he brought a snit be. 
fore an Assistant Justice, in said ci: 
against the clerk, to recover this money. 
as having been illegally demanded, [fg 
recovered before the Justice; but the 
Supreme Court, on certiorari, reversed 
the judgment, G3 


Counterfeiting. 


| Though a man may have been deceived ;, 


receiving a counterfeit bill, having paid 
for it the full consideration: yet, if he 
has afterwards reasonable grounds fy 
believing it to be counterfeit, and passes 
it, lie subjects liimself to the punishment 
prescribed by law for passing connterieit 
money, knowing it to be counterfeit, 1 
is not necessary, in such cases, for the 
public prosecutor to show that the pyi- 
soner knew, to an absolute certainty, 
that the bill so passed was counters it 


} 
i 


M. who had been deceived by a comter 
feit bill, passed it to A. in New-York, 
who gave him a draft on a house in Phi- 
ladelphia; but, shortly afterwards, dis 
covering the bil to be counterfert, direct- 
ed his Philadelphia correspondent t 
withhold payment, and when M. called, 
refused payment, who commenced 4 
suit for the recovery of the money; an¢, 
on the trial, A. preduced ample testi- 
mony, establishing that the bill so passed 
was a counterfeit, and a verdict was ren- 
dered in his favour. M. afterwarils ob- 
tained possession of the bill, showed it 
to several persons, some of whom toll 
him it was good, and others tit it was 
bad. G. at the instance of M. and ia 
consideration of 85, to be spent between 
them, passed the same bill : It was bel’, 
that the result of that suit furnished rea 
sonable grounds for M. and G. to believe 
the bill counterfeit; but as G. was @ 
volunteer in the passing of the bill, aud 
M. had been originally deceived and had 
lost the amount, the Jury convicted & 
but acquitted M. ib 


| Where a man who had reasonable grows 


for believing a note bad, carried it v 
another, and told him he wanted to kus 
if it could be discounted, and lett it lof 
examination, this is not a passing with 
an intent to defraud, ib 
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wit bill, not accompanied with circum- 
~~ ,, frum which a deduction can be | 
vivly drawn, that the prisoner knew it 
uo» bad, is insufficient to produce a_ 


te 
eonviculon, 4 
Whore a prisoner is tried the second time | 
fut passing countertelt money, the par- 
tic J i circumstances, upon which the | 





foruer prosecution was founded, may be 
viven in evidence, ih 
seems, however, ‘that where a prisoner , 
his been acquitted trom such charge, 
that the Jury ought not, on the second 
trial, to lay ‘great stress on the cireum- 
staves of the former tral: and the 
Court wilh wot go so far as to admit the 
iormer eXammination of the prisoner to be 
read, ib. | 
lo constitute forgery, it Is not necessary 
that the name of any person in existence | 
should be forged, 57 
Wiere the prisoner, on passing false paper, | 
alleges it to be that of a particular per- | 
sou in a particular street in a city, if on | 
| 
| 


— 
a 


the wial it appears that such a person || 
resides in that street, some evidence ! 
should be produced by ‘the public prose- | 
cutor, toshow the signature not to be that | 
of such person; butif no such person || 
resides there, seme evidence sliould be| 
produced of the faet, th. 
Ty comsuitute the posse ssion of counterfeit i 
mouey, it need not be tound on the | 
person; it is sufficient if it be under | 
the control of the prisoner ; and this | 
may be interred from the circamstances, 
115 | 
A bill on a particular bank, alleged to be | 
counterfeit, cannot be proved to be so 
by a witness, who testifies merely from , 
is general appearance, without know- 
ing even the names of the President and || 
Cashier of the Bank, 176 
ill, alleged to be counterfeit, was set | 
h wri #s a billon a particular bank ; but, 
ithe face of the bill, a joint promise 
was set forth, commencing with the 
words, “ We promise to pay, &c. to A. | 
B. “at the Bank,” &e. and pmperins | i 
to be signed by persons, as President | 
and Cashier, who were not, in fact, the | 
ollicers of that Banks and, for aught | 
that appeared, were ietitions persons 5 || 
it was held, that in such a shape the |, 
prosecution could not be maintained, ib. | 
Where a quantity of counterfeit bills are. 


found in the possession of a man at the 
same time, he cannot be subjecte d to 
more than one prosecution for counter- 
feiting, passing, and having them in pos- 
session, with an intent to pass them, as 
this is but cue offence, i79 


D. 


Damages. 


Unless the damages rendered on an inquest, 


for an assault and battery, appear, at 
first blush, enormous, the Court will not 
interfere, 8&5 


That a Jury, for the purpose of arriving 


at a measure of damaves for an assanit 
and battery, agreed that each should 
mark down a sum according to his opin- 
ion, and then that the amount should be 
divided by 12, and that the quotient 
thence arising should be the verdict, is 
an irregularity sufficient to destroy such 
verdict: bat this cannot be shown by 
the aflidavit of the Jurors, and much less 
from the afiidavit of one who heard it 
from one of them, ib. 
See Mitigation of Damages. 


Duty of Peace Officer. 


For an officer, with an execution, merely 


to call on a debtor with it, and take no 
inventory, is no levy on the goods, and 
if he atterwards break open the door to 
seize the goods, he becomes a trespasser, 

1 11 


| Wherea dangerous wound has been inflict- 


ed, and the wrong doer secures his doo 
against a peace ofiicer, who comes to ar- 
rest him for inflicting such wound, it is his 
duty, before breaking open the door for 
that purpose, to demand admittance ; foi 
if he does not, a breach and entry will 
render him a trespasser, but of | the 
lowest grade, ih, 


Whe re such wound has been inflicted, 
any one, without warrant, has a rh ght te 
arrest the ofiender, ih 

E. 


Evidence. 

An inguest will not be set aside, on the 
ground of newly discovered evidence, 
where the witness to the fact relied on, 
was examined on such inquest, though 
such fact may not have been elicited, 86 

Declarations made by the prisoner at the 
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time an offence is committed, may be! For a maz falsely to pretend that he js 4, 











given in evidence in his favour, as part) captain of a vessel from a foreign port per 
of the res gestae, but not those made |} just arrived; and, by that means, to op, \ 
subsequently, 171 tain goods, is a false pretence within {hp 
" Sale a act, 189 
Examination of Prisoner. See private Fraud—Judgment Bond. An 
The magistrate before whom an examina- ( 
tion is taken, is a competent witness to G. 
testify to acts done by the prisoner be- ( 
fore him, but not to declarations forming | Gambling. 
part of such examination, than « , — | 
Where a prisoner, in his examination be- To keep instruments of gambling in a | 
fore a magistrate for a specific offence, house, and permit persons to play foi 
discloses matters material to the prose- small sums, merely sufficient to pay for 
_ cntion on the traverse of an indictment the use of such instruments, or for drink 
- for another offence, it was held that such this being more pernicious than gambling 
examination might be read on the tra-|| ©" 4 high scale, 134 qt 
verse of each indictment, 7b. 
Examinations of prisoners before a magis- Grand Larceny. 
e trate stand on the same footing, in a 
as Courts of Justice, as their declarations ~ _—< _— nye the Jeary eet 
fae reduced to writing before any individual! stg a ae oe grat eee 
\ BY; tend, <h, perty to the amount of more than twen- 
en Whatever is reduced to writing before a 5 Aechmea a4 ee oct Spagher te 
rai io lt ed ie daar a ee aoe, same count in the indictment; and they ( 
he pn a et a0 ages cannot take a part of that sum contained 
ay lina: of sonal aeminden ’ 17 in one count, and add it to a part in 
Aa SEDICKL OF PST te ONY, (4 another count, where they find the 
we See Confession. “AO ig 
' on amount of the property stolen in eacli 
i ' i Forgery. count to be less, 174 
He «f See Counterfeiting. See Larceny. 
iv i F. I. 
Fraud. Indj 
Phough the false pretence charged, must be ndictment. 
the sole inducement to the parting with || Though a-judge at nisi prius may not ul 
the goods, yet every accidental circuim- dertake to quash an indictment sent 
stance which, in conjunction with the down by the Supreme Court, to be tried 
Ar false pretence, influenced the delivery, before him, yet he will refuse to hear 
f as . fil need not be alleged, 8 evidence, affecting the moral charactet 
ene tt Where one by a false pretence, obtained || of an individual, on a particular count, 
he property, in which he succeeded with which does not contain a criminal ol 
$f Fe the greater facility by reason of his being fence, 79 
- % recognized by the prosecutor as having || Quere ; Whether, on a motion in arrest of 
been in his store before, it was held that || judgment, an indictment for grand lar- 
this was but a circumstance incidental to ceny against three persons, containing 
bd the delivery, and not such an induce- a count against a fourth, for receiving 
Si ment as required notice, ib. the same goods, mentioned in the counts 
W. the owner of goods, on going toa foreign for grand larceny, knowing them to have 
port, left them in charge of T. a clerk, been stolen, is good after verdict against 
from whom they were obtained by false the three, the fourth not having been 
pretences, and the indictment alleged tried, 8) 
that the prisoner so obtained them, with || The time stated in an indictment is D0 
an intent to defraud T. It was held|| material, nor traversable ; but if an 1m- 
that the indictment, in that respect, | possible day be laid, it will be a fatal 
ef might be maintained, 74 ! defect, 109 
; 9B 
a 
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oe Assault and Battery-—Coining—Coun- | 


terteiting —Ownership—V ariance. 


infancy. | 


{n Infant under seven years is incapable 
of committing crime. Between that 


ace and fourteen, if it appears on the part | 


of the prosecution, that the infant is pos- 
essed of sufficient capacity, he may be: 


convicted ; but, as his age approximates | 


the nearer to that of seven, the inference 


in his favour is the stronger; and, as his | 


age approximates the nearer to fourteen, 
the inference in his favour, on the score 
of infancy, lessens, 137 
‘the circumstances under which a felony 
iscommitted by an infant, between seven 


= 


and fourteen years of age, indicate that | 
he was conscious that he was doing | 


wrong while stealing, this is tantamount 
toevidence of his capacity, 


Infanticide. 
the traverse of an indictment against 


ihe mother for the murder of her infant, | 


though circumstances may be over- 
wielming, the Jury may acquit, 70 


Interest of the Court. 


\n objection to one of the members of the | 


Court siting to try a prisoner, on the 
cround of interest. should be made be- 


1738 | 
| 


19] 


not apply to a criminal case, wherein 
| the judgment is alleged to have been ob- 


| tatned fraudulently by a third person, 7° 


' 


J. 


Larcen 7. 


When a prisoner intending to steal fowls, 
broke open a hen-house in the night, and 
being caught by the owner in the hen- 
house, fled and carried away the pad- 
lock by which the door was secured; it 
was held, that he could not be convicted 
of stealing the lock, if either throug! 
alarm, or from any other motive than an 

| intent to steal he took it away, S 

| Qucre: Whether a padlock by which an 

out-house is secured, is a fixture attached 
to the freehold, ab. 

Where several go to a place to steal, and 

ove of them removes the goods to a con- 

venient place for the other to carry off, 
where they remain some time, and are 
then carried off by the coadjuter, he is 


guilty as a principal, 04 
No bond of union can bind thieves to each 
| other, ib. 


|The least removal of property from the 
place where it is deposited, is a sufficient 
carrying away to constitute larceny, 

169 
1h, 2 


| 


| Authorities on this subject cited, 


fai any witnesses have been sworn, and , 


the tial has progressed, 
J. 
Jeopardy. 


That no person shall “ be subject, for the 


same offence, to be twice put in jeopardy | 


of life or limb,” is a fundamental prin- 
inn . ' 
cipe of the common law, and as such, 


is obligatory on all Courts; and whether | 


that clause, in the amendments to the 


coustitution of the United States, was 


intended to bind the State Courts, is, 


therefore, immaterial: but no man, in. 


a legal sense, can be said to have been 
“put in jeopardy of life or limb,” unless 
he has been acquitted or convicted by 
the verdict of a Jury, OT 


Judgment Bond. 


ee | 
Though it is a rule that a man shall be | 


179 


M, 


Manslaughter. 


| If one be killed, even accidentally, througi: 
the instrumentality of another, engaged 
in an unlawful act, the killing amounts 
to manslaughter. 

G. in the street, pointed with his cane, con- 
taining a dagger, at S. as he approached, 
and said. “ There is a scoundrel and « 
coward; and, as 5. passed, continued 
to point tle cane, and repeated the sane 
words, S. passed a few steps, and re- 
turned to G. saying to him, “ Will you 
repeat what you said?” G. replied, “3 
will.” S. with his fist immediately 

struck G. a blow on his breast, who 
struck S. over the head with the cane, 
the sheath part of which flew partly off. 

G. then took the dagger part by the 

blade, and with the haudle of the wea- 


' 
4} 


estopped from impesching a judgment|| pon followed his blow on the head of . 


contessed by himself, yet the rule does 


| who retreated and fell. 5. in the affra; 











One who had intlicted a wound on another, | 


See Bail in a Criminal Case 
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was mortally wounded, the dagger hav- | 


ing passed through his heart. No per-| 
son saw G. stab S_ though several per- 
sons saw the affray. G. was indicted | 
for manslaugiiter: and the indictment 
alleged the means of the death to be, 


that G. with a certain drawn dagger, | 
held in his right hand, struck and | 


pierced S. giving him one mortal wound, | 


&e. It was held, 1. That whether, by | 


accident and without the intention of G, | 
S. fell on the dagger, while entangled in- 
his clothes as he fell, or while held in 
the hand of G. or whether the wound | 
was inflicted intentionally, by a thrust, | 
G. was guilty of manslaughter, 2. That 


the indictment was supported, should | 


the Jury believe that the wound was the 
result of a fall on the weapon, through 
the instrumentality of G. 3. That G. | 
during the atiray, was engaged in an un- 
lawful act. 


with a dangerous weapon, and driven 
him from his house, secured the door ; 
and, shortly afterwards, a peace officer 
with others came, and without demand- 


‘ing admittance, broke open the door, to 


arrest the offender, who refused to sub- 
mit, and struck such officer a mortal 


blow, of which he died; it was held, |! 
that if at that time the prisoner har- | 


bouved the felouious intent of killing, he 
was guilty of murder; but, that if he 
was actuated merely with an intent of 


detending his own house from invasion, | 


and actually believed he had a right to | 
do so, though this idea was erroneous, | 
he was guilty of manslaughter only, 141 

Duty of 





Peace Oliicer. 


Marriage. 


Evidence of the declarations of the pri- 


soner, that he called a woman, whom 
he introduces as a witness in his behalf, 
and that he lived with her as such, will 
be sufficient to disqualify her as such 
Witness; but a written instrument be-| 
tween a man and woman, by which 
they agree to live together as man and. 
wile, as long as they can agree, does | 
not consituie a marriage, and cohabita- | 
tion under such an agreement is abomina- | 
ble, 141 | 


| 
' 
! 
‘ 
| 
! 


} 
‘ 


| 
) 


Mitigation of Damages, 

A previous conviction and fine, in the ses. 
sions, for an assault and battery. 
on atrial for the same offence, in a civi! 
tribunal, to go in diminution of dama . 
on the score of public exam ple, but a 
for the private injury, fs 


Gituhs 
= fil, 


N. 
Notice of Special Matter. 
See Slander. 
{), 
5 Ta , ee 
Ownership. 

Property having been assigned for 4h 
benefit of creditors, and sent hy thy 
debtor, as agent fer assignees, to ave. 
tion, for sale, was stolen, and in the jp. 
dictment, the ownership was laid int) 
debtor; it was held that the ownership 
ought to have been laid in the assiguees, 


One cannot be convicted of stealing pro- 
perty, the ownership of which is alleged 
in the indictment to be in himself an 
another person, 117 

See Burglary. 


P. 


Pardon. 


What excellent effects flow from a mi. 


system of punishment: How efficacious 
are pardons i 


Personal Identity. 

So striking was the resemblance between 
Hoag and Parker, that the wife of the 
former swore positively that the later 
was her husband; and in this she was 
corroborated by a number of other wit 
hesses, some ‘of whom, among other 
marks of the identity of Hoag, descr ed 
a remarkable scar on one of his feet. 
On the other hand, their testimony ¥& 
as positively contradicted by a numbe 
of other witnesses. On examinatio? 
ho scar was found on Parker’s feet; 4! 
this turned the scale of testimony, 1-* 


Possession of Stolen Property: 


‘ . ‘ ‘. l. 
The possession of stolen goods 1s not 4 


ways evidence that the prisoner is t* 















INDEX. 


‘Jon, and such possession may be ac- 
companied with circumstances which 
destruy the presumption of guilt, 178 


Practice in the Sessions. 


Ane indicted for a felony must sit in the 


prisoner's box during trial, unless on 
bail: in which case, he or she may sit 
by his or her counsel, 164 


Power to Discharge a Jury. 


[nacase of felony, in the Court of Gene- 
ral Sessions, in New-York, after a trial 
of five days, the Jury were kept toge- 
ther seventeen hours to deliberate on a 
verdict, and after eleven o'clock in the 
evening of the last day of tne term, re. 
turned into Court, and declared there 
was no probability of their agreeing on 
averdict, aud were discharged—it was 
held that such discharge was a discreet 
and legal exercise of the powers of that 
Court, and did not operate as an acquit- 
tal of the prisoner, QT 

In cases, as well of telony as misdemeanor, 
where an absolute necessity exists for 
discharging a Jury, the Court, in its dis- 
cretion, may discharge them, and the 
prisoner may be again brought to trial 
for the same offence, 

See the case of Hauxhurst, 2d vol. of the 


tb. 


City-Hall Recorder, p. 33, and authori- | 


ties collected, ib. p. 35, 2. 


Where an indictment for a felony alleged | 


the offence to have been committed on a 
day subsequent to that on which the in- 


diehaent was found, it was held that a | 


Juror might be withdrawn, and the Jury 

discharged without consent, and the pri- 

soner brought to trial, for the same of- 

lence, on another indictment, 108 
See Manslaughter. 


Private Fraud. 


Where an indictment at common law al- 
leged a fraud of a private nature, com- 


mitted by an attorney, though not in that | 


capecity, it was held that the indictment 

could not be maintained, 79 

\n indictment stated in eflect, that an At- 
lorney advised his client to confess a 
jwigment, to save his property from 
tad been confessed by the clieut, in 

‘avour of such attorney and others, and 
‘ Ol, Vv. 


other claims: and after such judgment | 
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entered up by him, that he caused the 
property to be sold on the execution, 
and bid off for his own benefit, at an in- 
adequate sum; and that lie kept the 
property and convested it to his own 
use. It was held that such charee was 
insufficient to support a criminal prose- 
cution, and that the act constituting the 
gravamen of the charge, was not done 
by the attorney, in his official capacity, 

ib. 

Proiessional Men. 

Professional men ate properly called as 
Witnesses to state facts and opinions 
within the scope of their profession ; 
but not to give their opinion on things, 
of which the Jurors themselves can as 
well judge, 26, 31 

Prudence. 

The most experienced and consummate 
villains, who devise and execute the 
most cunning schemes, (it is wisely or- 
dered,) are destitute of common pru- 
dence, 

It is highly imprudent to attempt the arrest 
of one known to be a desperate man, 
without competent means of preventing 
him from deing mischiet, ee 


Sg 


Regularity of Mesne Process. 


A capias against a prisoner on the limits, 
and his bail, tested at New-York, on 
the 15th of May, 1519, and returnable 
the first Monday of August then near, 
at Albany, was put into the hands of be. 
B. with express authority from the plain- 
tiffs attorney, to alter the test, and re: 
turn, in it should not be found 
necessary to deliver it to the sheri? be- 
fore its return, and in case the prisone: 
should be found off the limits, after its 
return. FE. B. in pursuance of that 
authority, altered the writ, by testing it 
the 3d day of August, 1819, returnabl 
the same day at Albany, and delivered 
it to the sheriff, who, on the same day. 
arrested the defendants: it was held, 
that the process was regular, 


case 


fit, 
5. 


Slander. 


An action of slander will not lie for chary 


ing another with the forgery of an insr 
=, 


“a 
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ment which is not the subject of that 
crime, o2 
A declaration in slander alleged that A. 
said of C. 
and on the trial it appeared that a wit- 
ness said to A. TL hear that you have 
accused ©. of perjury,” to which A. 
replied,  T will tell you how it was,” 
and then proceeded to relate the history 
of a suit before a justice, (as told by Bb. 
wherein C. was sworn as a witness, and 
concluded the relation by saying, “ If 
what B. says be true, C. has sworn false.” 
It was hele, that this was sufficient evi- 
denee of speaking the words, to put A. 
on his detence, ih. 
Where, in an action of slander, in charging 
one with forgery and perjury, the defend- 
ant plead the general issue, accompanied 
with a notice ef special matter under the 
statute, that on the trial he would prove 
the charges to be true; it was held, that 
the notice could not operate to assist the 
plaintiff in making out his case 
there be a deticiency of proof on his 
part, in speaking the words, and that 
under this state of the pleadinys, the 
defendant was not precluded from urging 
to the Jury that the plaintii had not 
proved the speaking of the words, but, 
if he had, that they were true, th. 
A notice of justification in slander, where 
the defendant fails in’ justifying, is a 
ground for exemplary damages, when 
mitizatory circumstances do not exist, 
th, 
Where a clergymin was accused of per- 
inrv, and the defendant on the trial iun- 
dertook to justily, though the Jury may 
not consider the justification filly esta- 
blished, still, should they believe the 
plaintii’s conduct in the transaction upon 
which the justification is attempted to 
be iounded, highly repreheasible, and 
3 utterly inconsistent with the sacerdotal 


should 


Lae character, they onght not to render a ver- 
Bey dict in his favour for heavy damages, ih. 
as y ~ 

¥ ; 
; bd rT" 

bai Slave Trade. 
; Ab ' 
ie 2 th Under the Act of Congress, passed May 


iOth, 1800, see. 2d, it was held, that 
the capiain of a vessel, employed or 





made use of in the transportation of | 


slaves, is amenable to the penalties im- 


posed, 120, 


INDE 


‘ [le committed perjury,” 


X. 





It was held, that it was not necessar, 
that any slave should be actually put on 
board such vessel; but that it was cya. 
cient if the crew was engagéd oy ‘i 
coast of Atrica, in procuring slaves, aii 
seuding them to any other place by ay. 
other vessel,  ~£ 
isan indictable offence, under the Act o: 
Coneress, of ISLS, to fit, equip, load, 
or otherwise prepare any ship OF Vessel}, 

in the United States, for the Purpose of 

procuring slaves from any foreion place, 

to be transported to any other place, 12. 
Where a statute vives a public remedy. hy 


— 
=~ 


imprisonment, for any public offence. 
but is silent as to the mode ot proceed. 
ing to effect that remedy, it shall be jp 
tended that an indictment will Jie. J, 
Where a statute prohibited the equipment 
ot any vessel, for the purpose of pro 
curing slaves from any toreizn kingcom, 
place, or country, to be transported t 
any port er place whatsoever, and tly 
indiccment alleced that the defendam 
equipped a certain vessel, &e. for the 
purpose of procuring slaves trom a fo- 
rein country, fo the Jurors unknown, 
to be transported to a place to the Juror 
wnknown, and on the trial it appeared, 
that the place from which the slives 
were to be procured, and that to which 
they were to be transported, were both 
known to the Grand Jury who found th 
indictment ; it was held. that such pro- 
secution could not be supported, ih 


Son Assault Demesne. 


The defendant in an action for an assai 
and battery, who pleads son assault dt 
mesne, holds the aflirmative ; and, there- 
fore, his counsel have a right on the trial 
to open the case and introduce ter 
mouy: bat, if it appear, from all th 
evidence, that he commenced the assauit, 
the plaintifi’s counsel have a right 
open the case and conclude, 

ft is a general rule, that the party holdin 
the aflirmative on the record, has a rie! 
to open the case and conclude, but! 
where all the testimony negatives 4 
affirmative allegation, 


T. 
| Testimony. 


The admission of testimony 


at any stayé 








INDEX. 


a criminal case, rests in the sound 
n Jjiseretion of the Court ; and where the 
’ ostimony had closed on both sides, ani 


‘ she counsel for the prisoner, in his re- 


ial. because the district-attorney had not 
: proved that the property belonged to the 


person mentioned tn the indictment: it 
; was held, that he might recall and ex- 
amine the principal witness in the case 


to that point, inasmuch as this omission, 
durine his previous eXaniluation, Was thi 


result ol inistake, bo] 


Wiere there Is ample testimony, Which is | 


yor impeachable, fo support that which | 


necessary to establish. to produce ad- 
: tional testimony, but of a contrary 
racter, may destroy the Case, ESpe- 


cliy uf this additional testimony be re- | 


aI on, JOO 
V. 
Variance. 


indictment alleged, that a hend was 
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